OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS -
A}TORNEY GENERAL

-

Honorable Marion KoQee
. County Auditor

Hays County

8an Maroos, Texas

Dear Sirs Opinion no. 0-5953

Ret

'- 23 the gt%ioﬂl
- ¢, £0r perfo a
he utioa or the County
Qf said county under
baitted.,

yhur letter of October 12,
is department, reads as

3¢ qualified, and aocting

ys County, Texas, has volun-~

h sen inducted to the Uni.tod gtates
1y} upon the same basis as if he had

Ind has nov been absent froa Ka

ab t three veeks. Before lea

xunty Attorney did anot not the County Mgo
oy the Confilssioners Court of his intentions, nor
has he since done 80, Presumably,his army service

vill reQuire his ubsence from the ocounty for the
duration of the war. LRI

"The 22nd Judiolal Distriot of l'oxu falls
within the terms of Article 326K.3, Revised Civil
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on. Marion XoGee, Page 2

Statutes of Texas of 1925; and Nays County,
wvithin said Distriet, has for several years

- the home of the person vho oocupied the office of
Assistant Distriot Attornsy provided for by saild
artiole. %Ths last zession of the legislature

failed to make 2 riation for the salary of
u!.d Assistant ot Attome{u{or the biennium
the satd Arti-

Lng aoptenbor 1, 1943;

' 010 creating said orﬂ.«, has never boon

'ou Xays County legull 4 sl to the
porson vho is the lega ,E{ ,qmlﬂ.od '
AN Guting Aseistant Distris Atsoraey of the bona -
Judioisl Distriet, wpon amenont vith said poraon
that he shall eonfimue to azaist to prozecute all
felonies ia said oounty, &nd shall also attend to
all of the duti.on of County Att of uid ,'
cmt{? Gounty oan pay suoh 84

o-betvesn said attomy and fhe con-
maionorl court, and fixed the order of the
htter, vould suoh Assistant District Attorney be

{ quAalified and expovered to dnchnrgt a1l
duties of said County Attmoyt

xt appears that !nyl County. 1y viths.n tho 22nd
Mﬂ.cm Distrioct of Texas Beotion 2, Artiole 326!-3.
scoording to your letter, b the resident eounty of the Assistant
District Attorney therein authorue-d to be appointed the Dis-,
triat Att for such distriot, with the consent of the Distrigt
Judge. This lay also provid t.ﬁu'. such Assistant shall have au
thority to perfora all of thc aots and duties of the Dutrtot At-
torasy under the lavs of this State.

i Opt.uon 0-5#11. rthunc to Mi.olo 3263. i.t vas
held that the xere failure of the Legislature to make an 4ppro-
priation teo gy the salary or the u-utmt niatuot Lttorm does
_not n‘bolhh offiee. .

' ou.n.lon 0 8. thi.l nt lold thlt the
office of em not tut edlly beccme vacant

wpon tho faduction’ ur the-w.

-
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. payment of his ecspensstion ves not hvoivql. | ¢
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Hon. Marion NoGee, Page 3

Artieles 331 and 3902 Yernon's Annotated Civil
Stetutes, provide that Attorneys, vy eonsent of the
Cosmisaioners! Courd, shall have tho m to appoint one oy

more Assfistants. éloh provides that the Cosuiseioners?
Court shall not ltunt to usnoe the intwent of any
person as Asals m Op!.ucn o s eiting the above
statutes, ‘w 14 that the ea of such Assistant,
vhen .muumm«rnom uacmzyn-
torney the Coamissicnerst Court of & fee qounty Bas no author-
i.trhmtbouhrycftuuauuntﬂtor rundl.

wmm uum mututﬂa :
Mstm'mu cuw i’mm:m,

& salsxry to the utilunt Pisteict Attomty oraing the
duties of County Attorney for xan of the fact,
hovever, that Decker, in 4 msinc the uttm involved
in this opmon th this offies, {oned the appointment of

& ooun torney ten and kis pation, we take the
um;’cr u.uunm this phase of mtter dus to the eitua-

;i::.:nmomtyuul Mwmcmtrwwm
L .

In our Opm::‘ ¥o. <>-§9‘I'Sht «ocgy of :hi:!ta vis sim
to your County Juige, appointmen eoun torne
tem wvas under «mn eirounstances dtsovased hgumm- tgsm

e note thes Esys Caunty officials cennmtod ¢
on & fee hu:l.s. As youxtad ot in tnten 0-:;.79 Artieole 11, :
Yernoats Amotated Oode of Oriminal groacduro a es the
Mm of & District w.% [ Mt Oourt or A Justice of

h:::.um«.n-:{. manatmmmm
eumtama to& u statute., Thus vhenever
tho district at tz;.sunt or $he county attorney,
fails to atted syt or & Smttou
e Sompetast sticener Yo Fereera the ueies:oF fue poun
some ¢
atterney, vho shall B¢ & stne eonpensat onm

services as £» mond ﬂu cmzr ntt The appoutmnt
in suweh & odse, adull %mumm
at vhieh 4t {» mede muhnutodwﬂnw
otthodhtﬂctwomtvntm

In viev of the | , 18 s oup further opinica
that the Judge of the County . or e mzz« of the Pesce,



Hon. Marion NoGee,

as the osse may de, in the
his disadility o aot,

to tg:rarm the services . oounzg;f
to

Page &

same compensation to witbh

ar be entitled had the eocunty &
Iniigit gonnection, the ecnpensation
n;_m{nt-lm

pro tem. where &ppo
- fin by fav will 4n

any, of the

that he i legally entitled %o &8

novise affect

arevewmi ®Vw pree e we asesegy

Sectoraed By the Sounty ettorney peo te s adove stated, the
Litorney pro tea would be eatitisd ouly o sush fees earned for

s ervices performed
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